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letters of administration, and thus has submitted himself to the court, 
should be required to give a bond, and in other respects to conduct him- 
self with respect to the estate as would any other administrator. 
The order therefore will be 

Decrees of the probate court reversed. 

ZABTARIAN V. BILLINGS. SUPREME COURT OP THE UNITED STATES, 1907 

208 U. S 

Mr. Justice Day delivered the opinion of the court. 

This is an appeal from an order of the circuit court of the United 
States for the district of Massachusetts, denying a petition for a writ of 
habeas corpus filed by Charles Zartarian in behalf of Mariam Zartarian, 
his daughter, who, it was alleged, was unlawfully imprisoned, detained 
and restrained of her liberty at Boston by the United States commissioner 
of immigration, which imprisonment was alleged to have been in viola- 
tion of the constitutional rights of the said Mariam Zartarian, without 
due process of law and contrary to the provisions of §2172 of the Revised 
Statutes of the United States, which section, it is alleged, made said 
Mariam a citizen of the United States by virtue of the citizenship of her 
father, the petitioner. 

The United States district attorney and the attorney for the petitioners 
stipulated the following facts: 

The petitioner, Charles Zartarian, formerly a subject of the sultan of Turkey, 
became a naturalized citizen of the United States on September 12, 1896, at the 
circuit court of Cook county in the state of Illinois. That his daughter Mariam, on 
whose behalf this petition is brought, is a girl between fifteen and sixteen years of age, 
and was born just prior to the petitioner leaving Turkey. That in the latter part of 
the year 1904 the Turkish government, at the request of the United States minister at 
Constantinople, granted permission to the petitioner's wife, minor son, and his said 
daughter, Mariam, to emigrate to the United States, it being stipulated in the passport 
issued to them that they could never return to Turkey. That on March 22, 1905, the 
Hon. G. V. L. Meyer, then United States ambassador at Rome, Italy, issued a United 
States passport to your petitioner's said wife and daughter. That said Mariam 
arrived at Boston from Naples, Italy, on April 18, 1905, and that on April 18, 1905, 
she was found to have trachoma, and was debarred from landing by a board of special 
inquiry appointed by the United States commissioner of immigration for the port of 
Boston. 

The petitioner's child, Mariam Zartarian, was debarred from landing 
at the port of Boston under the provisions of the act of March 3, 1903, 
chap. 1012, 32 Stat. 1213, U. S. Com. Stat. 1901, Supp. of 1903, p. 170, 
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entitled " An act to regulate the immigration of aliens into the United 
States." 

Section 2 of that act, among other things, provides that certain 
classes of aliens shall be excluded from admission to the United States, 
including " persons afflicted with a loathsome or with a dangerous con- 
tagious disease." Upon the finding of the board of inquiry that said 
Mariam had trachoma, she was debarred from landing. 

The contention is that she does not come within the terms of this stat- 
ute, not being an alien, but entitled to be considered a citizen of the 
United States, under the provisions of §2172 of the Revised Statutes, 
which provides: 

The children of persons who have been duly naturalized under any law of the 
United States * * * being under the age of twenty-one years at the time of natur- 
alization of their parents, shall, if dwelling in the United States, be considered as citi- 
zens thereof. 

As Mariam was born abroad, a native of Turkey, she has not become 
a citizen of the United States, except upon compliance with the terms of 
the act of congress, for, wanting native birth, she can not otherwise 
become a citizen of the United States. Her right to citizenship, if any 
she has, is the creation of congress, exercising the power over this subject 
conferred by the constitution. (United States v. Wong Kim Ark, 169 
U. S. 649, 702.) 

The relevant section, 2172, which it is maintained confers the right of 
citizenship, is the culmination of a number of acts on the subject passed 
by congress from the earliest period of the government. Their history 
will be found in vol. 3, Moore's International Law Digest, p. 467. 

The act of 1872 is practically the same as the act of April 14, 1802 
(2 Stat. 153), which provided: 

The children of persons duly naturalized under any of the laws of the United States 
* * * being under the age of 21 years at the time of their parents being so natur- 
alized * * * shall, if dwelling in the United States, be considered as citizens of 
the United States, and the children of persons who are now or have been citizens of 
the United States shall, though born out of the limits and jurisdiction of the United 
States, be considered citizens of the United States. 

In Campbell v. Gordon (6 Cranch, 176 ), it was held that this act con- 
ferred citizenship upon the daughter of an alien naturalized under the 
act of January 29, 1795, she being in this country at the time of the pas- 
sage of the act of April 14, 1802, and then " dwelling in the United States. " 

The act has also been held to be prospective in its operation and to 
include children of aliens naturalized after its passage, when " dwelling in 
the United States. " (Boyd v. Thayer, 143 U. S. 135, 177.) 
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The construction of this law and the meaning of the phrase "dwelling 
in the United States " has been the subject of much consideration in the 
executive department of the government having to do with the admission 
of foreigners and the rights of alleged naturalized citizens of the United 
States. The rulings of the state department are collected in Professor 
Moore's Digest of International Law, vol. 3, p. 467, et seq. 

The department seems to have followed a rule established at an early 
period, and formulated with fullness in Foreign Relations for 1890, p. 301, 
in an instruction from Mr. Blaine to Minister Phelps, at Berlin, in which 
it was laid down that the naturalization of the father operates to confer 
the municipal right of citizenship upon the minor child if, at the time of 
the father's naturalization, dwelling within the jurisdiction of the United 
States, or if he come within that jurisdiction subsequent to the father's 
naturalization and during his own minority. 

Whether, in the latter ease, a child not within the jurisdiction of the 
United States at the time of the parents' naturalization, but coming 
therein during minority, acquires citizenship is not a question now before 
us. 

The limitation to children ' 'dwelling in the United States ' ' was doubtless 
inserted in recognition of the principle that citizenship can not be con- 
ferred by the United States on the citizens of another country when under 
such foreign jurisdiction; and is also in deference to the right of independ- 
ent sovereignties to fix the allegiance of those born within their domin- 
ions, having regard to the principle of the common law which permits a 
sovereignty to claim, with certain exceptions, the citizenship of those 
born within its territory. 

It is pointed out by Mr. Justice Gray, delivering the opinion in United 
States v. Wong Kim Ark (169 U. S. 649, 866), that the naturalization 
acts of the United Sates have been careful to limit admission to citizen- 
ship to those "within the limits and under the jurisdiction of the United 
States. " 

The right of aliens to acquire citizenship is purely statutory; and the 
petitioner's child having been born and remaining abroad, clearly does 
not come within the terms of the statute. She was debarred from enter- 
ing the United States by the action of the authorized officials, and, 
never having legally landed of course could not have dwelt within the 
United States. (Nishimura Ekiu v. United States, 142 U. S. 651.) 

It is urged that this seems a harsh application of the law, but if the 
terms of the statute are to be extended to include children of a naturalized 
citizen who have never dwelt in the United States, such action must 
come from legislation of congress and not judicial decision. Congress 
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has made provision concerning an alien's wife or minor child suffering 
from contagious disease, when such alien has made a declaration of his 
intention to become a citizen, and when such disease was contracted on 
board the ship in which they came, holding them under regulations of the 
secretary of the treasury until it shall be determined whether the disorder 
will be easily curable, or whether such wife or child can be permitted to 
land without danger to other persons, requiring that they shall not be 
deported until such facts are ascertained (37 Stat. 1221, U. S. Comp. 
Stat. 1901, Supp. of 1903, p. 185). But congress has not said that an alien 
child who has never dwelt in the United States, coming to join a natur- 
alized parent, may land when afflicted with a dangerous contagious 
disease. 

As this subject is entirely within congressional control, the matter 
must rest there; it is only for the courts to apply the law as they find it. 

It is suggested that the agreed finding of facts contains no stipulation 
as to the dangerous or contagious quality of trachoma, but the petition 
shows that the petitioner's daughter was debarred from landing because 
it was found that she had a dangerous contagious disease, to wit, tra- 
choma. Furthermore, the statute makes the finding of the board of 
inquiry final, so far as review by the courts is concerned, the only appeal 
being to certain officers of the department. (32 Stat. 1213; Nishimura 
Ekiu v. United States, 142 U. S. 651.) 

Finding no error in the order of circuit court, it is affirmed. 

HIGH COURT OP JUSTICIARY OF SCOTLAND. (FULL BENCH) 

{The Lord Justice-General, The Lord Justice-Clerk, Lords M'Laren, 
Kyllachy, Stormonth-Darling, Low, Pearson, Ardwall, Dundas, 
Johnston, Salvesen, and Mackenzie.) 

MORTENSEN V. PETERS 

Justiciary Cases — Jurisdiction — Herring Fishery Laws — Foreigners 
Fishing Within Prohibited Area — Sea Fisheries (Scotland) Amendment 
Act, 1885 (48, 49 Vict. C. 70), §7— Herring Fishery (Scotland) Act, 
1889 (52 & 53 Vict. C.23), §7 (1)— Herring Fishery (Scotland) Act. 
Amendment Act, 1890 (53 & 54 Vict. C. 10) — Sea Fisheries Regulation 
(Scotland) Act, 1895 (58 & 59 Vict. C. 42), §10 (4). 

Stated Case 

This was an appeal against a conviction obtained against the appellant 
in the sheriff court at Dornoch on a complaint which charged: 



